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December 18, 2012
Susan Gulick, Sound Resolutions
Facilitator, Spokane County Water Availability Advisory Group
Via e-mail to susan@soundresolutions.com
Re: Review of draft final report
Dear Susan,
Thank you for the opportunity to provide feedback on the draft final Spokane County Water Availability
Report. The Center for Environmental Law and Policy (CELP) appreciates the opportunity to participate
on the advisory committee. Although we have devoted a substantial amount of time to the process, we
are not satisfied with the results. Because we cannot resolve our concerns through a “redline” edit of
the draft report, we are providing this brief discussion of our concerns. We also concur in the letter
provided by Futurewise. We are particularly concerned that the draft report does not adequately
address the County’s duties relating to legal availability of water.
As is acknowledged in the draft report, Spokane County is required to assess legal water availability as
an element of local land use decision making. While counties have always had this duty, the scope and
force of the duty was clarified in the August 2011 Washington Supreme Court decision in Kittitas County
v. Eastern WA Growth Management Hearings Board, 293 P.3d 1193 (Wash. 2011). Implementation of
the duty to assess legal availability as part of land use decisions is now occurring in other Washington
counties, including Kittitas, Walla Walla, Chelan, Skagit and Clallam (for the Dungeness River basin).
The Water Availability Advisory Group was convened to review water availability standards in Spokane
County. In part to avoid the difficult issues posed by the legal availability of water, the majority of the
Group chose to focus on the physical availability of water. The draft report reflects that narrowed focus.
However, as CELP maintained during meetings of the Group, the attempt to neatly separate the legal
and physical availability simply does not work in real terms. The fact that the draft report acknowledges
problems of impairment underscores how physical and legal availability are entwined. Impairment
results from a current water right holder suffering a property loss due to lack of physical and legal
availability of water. The draft report’s blinkered focus renders its recommendations misleading and
potentially harmful to current and future property holders, and the public’s interest in sustainable and
wet streams and aquifers. Instead of analyzing how the County should ascertain the physical and legal
availability of water, as required by the Growth Management Act and the Kittitas decision, the draft
report proposes various activities that effectively avoid the duty, such as collecting data and studying
problem areas.
The Little Spokane watershed is an example of a watershed that is legally closed to new water
appropriations, including exempt wells. Although the draft report contains some acknowledgement of
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the issue, it does not grapple with the obvious solution. As with other legally closed watersheds around
the state, the County should immediately stop issuing building permits in the Little Spokane basin and
move to a mitigation-based scenario. To do otherwise, puts the County at odds with the GMA and the
Kittitas decision. Moreover, to protect existing water rights, the County should assess whether other
water-short basins or subbasins should also be closed to unmitigated new wells.
Instead of directly addressing the problem of basins, such as the Little Spokane, that are presently overappropriated, the draft report takes the position that groundwater bodies should remain open until
some unspecified level of science indicates that closure is necessary. Respectfully, CELP suggests that
the law requires the opposite presumption. For example, when the water right permitting process is
invoked, the proponent must demonstrate that water is available before receiving a permit. Because
exempt wells are treated the same as permitted rights, the burden of showing water availability should
be on the would-be user, a presumption that ought to apply to the County’s water availability
assessments.
The Growth Management Act acknowledges this in requiring the County adopt goals, plans and
regulations to manage water sustainably. CELP is concerned that the County is putting itself at risk by
issuing land use approvals in areas where water is no longer legally available. The County is well aware
that public water resources within its borders are vulnerable to overuse. The County must address headon the difficult decisions posed by declining water supplies, and conform its development and land use
decisions to ensure the sustainable use of water. While the draft report does offer some good
suggestions for areas where water is available, the problem before the County is what should be done
where over-allocation has already occurred or is likely. That is the question the advisory group should
have addressed.
Accordingly CELP urges the County to convene a working group with a mandate to address both the
legal and physical availability of water in Spokane County. CELP respectfully suggests that the
reconvened group should be charged with making direct recommendations to the County (rather than
the precatory language in the draft report). Moreover, any concerns of participants voiced in the report
should be attributed by speaker and organization to further public transparency on the crucial issue of
how we manage limited water supplies in Spokane County. Water is a publicly owned resource that
requires careful and transparent management to protect both sustainability and existing water rights.
Again, thank you for the opportunity to provide feedback on the draft final report.
Yours truly,

Rachael Paschal Osborn
Staff Attorney

December 18, 2012
Susan Gulick, Facilitator
Robert Lindsay, Water Resource Manager
Spokane County
1116 West Broadway Ave
Spokane, WA 99260
Dear Susan:
Subject: Comments on the Draft Report of the Spokane County Water
Availability Advisory Group and suggestions for addressing the
problem of physical and legal water availability in Spokane County.
Sent via email to Susan Gulick and Robert Lindsay (Susan@Soundresolutions.com,
RLindsay@spokanecounty.org )
Thanks for your work so far on the Spokane County Water Availability Advisory Group.
Futurewise and CELP appreciate the County taking initiative to address this serious
problem. The following comments address the Draft Report of the Spokane County Water
Availability Advisory Group and contain our suggestions for addressing the problem of
water availability in Spokane County -- both the physical and legal aspects. While the draft
report represents some progress in the understanding of this issue, it does not contain much
that will lead to a solution of the problem the group set out to address. The choice to steer
the group away from addressing legal water availability has ultimately avoided evaluation
of proper ways to address this issue and examination of the tools available to the county to
ensure a sustainable water supply for existing and new well users, purveyors, and
maintenance of healthy instream flows. Without requiring a demonstration of the legal
right to use water in land use processes, developers are allowed to use exempt wells in
areas where all water is fully-allocated or over-allocated, leading to depletion of
groundwater, adverse impacts to existing wells, and decreased stream flows.1
The creation of plats or lots under a Certificate of Exemptions should only be allowed
to create units 40 acres or larger.
Certificates of exemption have been over used in Spokane County leading to an
unprecedented number of permit exempt wells being drilled and a significant amount of
unplanned growth to occur outside the urban growth area. The county cannot adequately
plan for sustaining its water supply over the long term when it allows a large portion of its
1

The United States Geological Survey has recently published a report documenting the impacts of wells on
surface water and the ability to safely withdraw ground water. Please see P.M. Barlow and S.A. Leake,
Streamflow depletion by wells—Understanding and managing the effects of groundwater pumping on
streamflow (U.S. Geological Survey Circular 1376: 2012). Accessed on Nov. 18, 2012 at:
http://pubs.usgs.gov/circ/1376/.
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growth to occur where municipal water service is not planned. Further, more needs to be
done to address exempt wells where there are no water rights. An exempt well does not
mean the developer has a legal right to the water. A system needs to be established where
the property owner can and is required to document they have legal right to water.
Pump tests do not establish the legal right to water.
The improvements to the pump test on pages 5 and 6 are helpful to show that the proposal
has access to water. But it does not establish the legal right to water. The recommendations
on page 7 related to the “Assessment of Long Term Availability of Water Resources” are
just a plan to plan. It is not a solution. The USGS, Ecology, and the county’s own capital
facility plan draft documents that well levels are declining because they are being pumped
at a level that is not sustainable.2 The immediate solution is to require developers to show
they have a legal right to the water. This is important, because requiring a legal right means
that water is available to be used and will reduce the likelihood that water will become
more over allocated.3
Mapping “geographic problem areas” is not enough, allowable densities must be
decreased in problem areas.
As to Geographic “problem areas,” the county needs to reduce the allowed densities in
these areas and again require proof that water is really there and that the developer has a
legal right to use it. Otherwise, they are creating lots and building homes where the buyers
will be stuck without water. That would be a failing on the part of the county to ensure
water is available where it allows growth. As referred to in the report:
According to current Washington State Law:
“Each applicant for a building permit of a building necessitating potable water shall provide
evidence of an adequate water supply for the intended use of the building. Evidence may
be in the form of a water right permit from the department of ecology, a letter from an
approved water purveyor stating the ability to provide water, or another form sufficient
to verify the existence of an adequate water supply.”

(RCW 19.27.097, emphasis added)
Before wells are allowed it should be determined that they will not harm existing
water users individually and cumulatively.
As to “determination of water availability prior to land division,” the developer should be
required to show that adequate water is available and that the developer has a legal right to
use that water and that the development will not harm existing water users. This should be
shown for all proposed short or long subdivisions and all certificate of exemptions. Again,
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See for example Spokane County, West Plains Hydrogeologic Database WRIA 54 Implementation Project
p. 1, accessed on Nov. 17, 2012 at:
http://www.spokanecounty.org/WQMP/project54/documents/Project%20Report.pdf
3
Hillis v. State, Dept. of Ecology, 131 Wn.2d 373, 382 – 85, 932 P.2d 139, 144 – 45 (1997).
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water is a basic human need and allowing the creation of new lots without sustainable
water supplies and the legal right to use those supplies is illegal under state law.4
The Little Spokane basin is closed and no new wells should be allowed and more
should be done to ensure senior water rights are protected. Other areas that are close
to full or over-allocation of water should not allow the use of exempt wells unless a
legal right is demonstrated.
As to 5, impairment of senior water rights, Spokane County should not allow the use of
exempt wells for subdivisions, certificates of exemption, and building permits in areas
close to the limits of appropriation of water, including the Little Spokane basin, unless the
developer demonstrates an appropriate mitigation plans, or otherwise shows that they have
a legal right to use it. As the Washington State Supreme Court wrote in Kittitas County v.
Eastern Washington Growth Management Hearings Bd., “[t]he GMA includes
requirements that counties consider and address water resource issues in land use
planning.”5 Spokane County is failing to meet this duty. Again, water is a basic human
need. County policies that allow the creation of new lots without sustainable water
supplies and the legal right to water violates state law. Further, during low water periods
new wells take water from senior water rights holders and instream flows that they are not
entitled to take.
The County must comply with Department of Ecology mitigation policy for water
rights in areas where water is not physically or legally available.
The Department of Ecology is in the process of preparing a policy on mitigation for water
rights. The policy is in final draft, and will likely be issued in early January. The policy
makes clear that the development of new water rights in water-short areas requires “water
for water” mitigation to ensure impacts in place and time are fully offset. The Spokane
County policy should acknowledge and incorporate Ecology’s policy and set forth
measures by which this policy will be implemented in the land use process.
The County must create performance measures to determine its policies are
effectively protecting the long term sustainability of groundwater.
Whatever path Spokane County chooses to resolve this serious problem, the county must
monitor the situation and demonstrate the effectiveness of the policies and procedures it
uses to protect groundwater. Monitoring the water situation and comparing water
availability trends will also allow the county to adjust its policies over time to make them
effective. It is important to remember that ground water used as drinking water sources is a
critical area.6 In the Swinomish Indian Tribal Community decision the Washington State
Supreme Court wrote “[i]n short, under GMA regulations, local governments must either
be certain that their critical areas regulations will prevent harm or be prepared to recognize
4

Id.
Kittitas County v. Eastern Washington Growth Management Hearings Bd., 172 Wn.2d 144, 175, 256 P.3d
1193, 1208 (2011).
6
RCW 36.70A.030(5).
5
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and respond effectively to any unforeseen harm that arises.”7 Spokane County’s current
regulations do not protect the county’s groundwater resources from harm, so the County
should adopt a system of performance measures to recognize and respond effectively to
harm as it arises.
We also concur with the letter that CELP will be submitting on this issue.
Thank you for considering our comments. If you require additional information please
contact me at telephone (509) 838-1965 or e-mail Kitty@futurewise.org
Sincerely,
Kitty Klitzke
Spokane Program Director

7

Swinomish Indian Tribal Community v. Western Washington Growth Management Hearings Bd., 161
Wn.2d 415, 436, 166 P.3d 1198, 1209 (2007).

January 4, 2013
TO: Susan Gulick, Sound Resolutions (susan@soundresolutions.com;
Robert Lindsay, Water Resources Manager (RLindsay@spokanecounty.org)
Re: Comments on Final Draft Report from Water Availability Advisory Panel

Susan and Rob, We appreciate your communications and your expressed desire to
incorporate our concerns and comments as fairly as possible. It isn’t easy with such a
diverse group comprising the Water Panel. Thank you.
Our comments are a compilation from a number of folks, some panel members, some not.
We agreed to provide as complete a letter as possible with many contributions to this
summary, so anything written has agreement among those who have contributed.
It seemed apparent that the Panel agreed on one thing: further geophysical studies need
to be conducted in the County so as to understand the underlying rock structure, basins,
aquifers, and other formations. This information would create a body of knowledge
from which decisions and solid recommendations might be made using best available
science. Some of the Panel’s data was composed of graphs that were based on modeling.
Modeling does have a place from which theory can be derived, but modeling alone is
akin to using “averages” for facts. Nothing is ever “average;” it’s a manufactured
number for general purposes; scientific facts (BAS) are what is needed in decision or
recommendation-making.
Just one example: one person’s 10-acre property has 5 different soil types south and west
of Spokane, according to the soils survey map. Within the 40+ acres surrounding this
parcel, there are about 10 types of soils. This means there are several wells at different
footage depths as a direct result of the different types of soil, rock, gravel, and dirt or
whatever is underground. It is not feasible to make any blanket policy or regulation that
must apply to all county wells and still accommodate all of these different variables.
Decisions about where to drill a well, type of well, depth of well, aquifer accessed, and
more, must be made on an individual basis.
The soils survey map indicates a similar variety of rock//dirt/gravel in the Little Spokane
River basin. Those soils types have similarities as this 10 acre parcel and show a need for
wells to be drilled to a variety of underground depths. Many of these wells were also
affected by the left over acidic effects from the large Arcadia Orchards project over 100
years ago. This demonstrates that well treatment and its water sources need to be decided
on an individual basis according to the specific geological composition encountered that
can only be known by geological studies using BAS.
Much is known about the Spokane-Rathdrum Prairie Aquifer. Many studies have been
done. It does seem incomprehensible that decisions, policies, and codes may be
developed from very incomplete information regarding Little Spokane Watershed and
other watersheds west and south in Spokane County. Using past court cases as a basis for
decision or policy-making is presumptuous at best since judges don’t always get

presented all the facts in a case. Judges aren’t scientists and some render bad court
decisions which are then held up as reason for taking action. Yet, BAS indicates that
possible further scientific study be done before a decision is made. Solely using a
judge’s past decision, a decision from which flawed studies not using BAS were
presented, is not a solid, logical, or rational way to pursue County actions. Another judge
could very well have made a different decision on the same exact case. Quoting court
cases isn’t using BAS. Law does not serve this issue well by being presumptive – we
will be excellently served by having BAS facts. Both sides of the water issues SHOULD
want to pursue BAS.
Some believe in invoking the precautionary principal referencing the GMA. But the
GMA requires that BAS be used in ALL studies and in setting policies would or creating
codes (not modeling, only good for theory). Studies on the Little Spokane have not met
the BAS level of study. One can discuss impairment but proving such is extremely
difficult. Some are always ready to sue for a specific outcome, agenda if you will, such
as stopping the building process totally in an area. It would only be appropriate to do so
if BAS studies indicate such. Having less water in a well or a dried up well and then
blaming new development as the reason is suppositional, a guess, since scientific
methods weren’t used. We do not want this panel’s recommendations to be guesswork.
The GMA was not created to stop growth or remove property owners’ rights. The
purpose was to develop planning with future growth (20 years at a time between major
updates) to insure a community doesn’t grow piecemeal and that growth can be
anticipated so infrastructure can be in place to accommodate it.
Municipalities can protect themselves from lawsuits and be proactive by using BAS
studies that will provide the information necessary to plan and determine the availability
of ground water in their jurisdiction and in projected growth areas. There is often a lack
of direct correlation of how wells in an area are actually affecting instream flow by
reducing ground water base flow. Oftentimes, base flow is not ground water but an
unsaturated zone flow which is not a source of water in wells. (When it does happen,
though, there is still no direct correlation to the wells in an area and their impaction.)
What is noted is that there are current studies based on models and assumptions from
them! These models usually ignore that 95% of well water is returned to the aquifer by
onsite septic systems and infiltration.
Some say, “Mapping ‘geographic problem areas’ is not enough, allowable densities
must be decreased in problem areas. As to Geographic ‘problem areas,’ the county
needs to reduce the allowed densities in these areas and again require proof that water is
really there and that the developer has a legal right to use it.” The ONLY way the
county can prove anything is by using what we keep referring to: BAS and geophysical
studies. The quote above indicates a desire to have development stopped. That’s an
agenda not based on science. The economic impact is ignored as well as the desire of a
community to choose areas they want to live in.

Concerns have already been sent to you in another email. We will address them now in
this letter. It is an assumption that Spokane County has problem wells due to the ground
water aquifer eventually stopping its producing of water. Some suggestions were
proposed during our Panel meetings that the cause was the result of too many wells and
subdivisions being added to over-burdened aquifers, specifically in the Whitworth Water
District. Another suggestion was that many have well water problems because the well
tests aren’t long enough -- that maybe a 4 hour test is inadequate whereas a 7 day, 24
hour well test would “insure” adequate water; and it was also discussed that we might
need more well data on the forms submitted. None of these suggestions even remotely go
toward finding an answer to identifying well problems (less water or gone dry) and the
issue of water availability.
Remarks to address the water availability concerns:
1. Well construction and maintenance. Wells have been found having construction
problems, but this was ignored in our meetings even when brought up multiple
times. Is there a problem with wells being properly maintained and might this be
contributing to wells having less water? Absolutely. Just gathering well data and
increasing well pump tests and written data will not disclose which of the existing
wells have construction flaws or would have lots of water if they had been drilled
deeper; obviously the practice is to drill just deep enough to find water…because
no one knows what is underneath without any geophysical data.
2. Time itself shows that wells can experience reduced flow. This can
result from too much sediment causing problems with the draw from fine material
migration reducing the hydraulic conductivity which can plug the pore spaces and
reduce flow. Wells can also get bacteria or too much mineral concentration
resulting in draw slowing. But knowing about the specific aquifer itself and
specific geophysical data surrounding the aquifer can tell much about where
problems are, or are likely to be. It will also tell us if there is another source of
water or a different aquifer a particular well is drawing from.
3. Overlay mapping has its uses but it can also create some undesired effects too,
particularly concerning peoples’ expectations that they will find a well in an
overlay that indicates likelihood to be a good place for one. The real issue always
should be that BAS scientific data must be pursued for the Little Spokane and west
plains, or the County will be guessing and theorizing. There is much data on
Spokane-Rathdrum. Why should anyone think other aquifers and WYRAs do not
also need this type of data? Geophysical studies and BAS need to be done
BEFORE recommendations, regulations, or policies are changed affecting such a
significant issue as shutting down building and permitting in an area in which
information has been based upon suppositions, modeling, guesswork, assumptions,
or agendas.
4. We also want to be clear that personal responsibility must be a part of this
summary. Perhaps at the permitting stage, the County can educate the requesting

party of a permit that with all known data, there can be no guarantees that water
will be forever unlimited at a given well. There must be personal responsibility
to acknowledge that a well be constructed properly and be maintained properly
and drilled deep enough, not just deep enough. Even then, nature itself cannot be
perfectly controlled due to “acts of God” that can alter any well’s production even
when the aforementioned conditions are met.
CONCLUSIONS
Proper well construction and maintenance is critical to maintaining maximum well flow.
Proper construction will put less stress on the aquifer, be more resistant to bio-fouling,
and screened to help keep up flow for a longer time. Every well identified by the County
to have some water flow issue must have an analysis of the well’s construction and
maintenance prior to any recommendations for longer pump tests or even more well data.
Drilling needs to be deep enough (which can be known from geophysical mapping of
aquifers and surrounding areas.) This will greatly contribute to having a much better idea
of what is underneath, or likely to be, so that wells can avoid going dry with drilling
beyond the customary just deep enough. Cluelessness as to what is underneath is a big
guess and wastes time and money. It may cost more to drill a deeper well that will
produce water for many years to come, but this is exactly what the Water Panel is trying
to accomplish, isn’t it?
Water is not disappearing here. Some have equated less well production with aquifers
‘using up” their water, or aquifers getting smaller. If this is possible, where is the
scientific proof? Recently, we heard about an aging test done on some water that was
about 12,000 years old. We need to know where other such sources of water are located.
There are no known studies being done now to find any new sources of water. The Water
Panel was told that it is “too expensive.” We respectfully disagree as there is apparently
quite a bit of grant money available for such panels as this one. Counties need to seek
and request grant monies to do this scientific geophysical type of study and use best
available scientific methods as mandated by the GMA. With this type of scientific
studies, there should be no basis for draining a County’s economic resources from
baseless lawsuits.
With aquifer geophysical mapping, we can know type of aquifer, how big it is, where
pockets are, confined or unconfined, how deep drilling might be (layers of rock in
between pockets). All this is extremely useful for where water is and where it isn’t
regarding water availability. Well data alone does not address any of this. There is no
indicative proof that we need to curtail well permits or the result will be no more water.
That is not logical or rational when looking to scientific facts and rationales. Some
believe that this is “all the water there is.” But with impacted wells, there has been
misrepresentation about a lack of ground water. With good planning, BAS, common
sense, and more concrete data, Spokane County can have peace between building,
permitting of wells, and adequate well water provisions as “proved” by geophysical data.

It is requested that graphs and data produced by Water Resources be signed by the
licensed hydrogeologist producing the data. Otherwise, how is such data to be
interpreted? We do not know if it came from another person in another state, or if it is
from modeling, or was created by someone not properly credentialed producing the data
at behest of the department. Where information comes from in creating a graph or other
data is critical in contributing to the factual, scientific basis required for good decisionmaking. One should be able to go to the source of data to pursue further questions.
Signed data created by a licensed hydrogeologist lends great credence in its validity.
This is always done in the outside world and government agencies are lax in this matter.
We’d rather take someone’s word for something, than take a “department’s” (unknown
source) word for something. It also goes to the principle of transparency and
accountability.
Another idea would be to have Water Resources keep track of building permits and well
permits in a given area over a period of time. It is one more body of facts that can be
used at least for historical purpose, but may have some application as to the future of
where growth might expand. Our understanding is that Ecology does not keep up to date
records on previous water rights holders or keep track of those who should lose their
water rights (not using them in 5 years means they can be forfeited) -- another area of
factual evidence that should be known, but isn’t.
As members of this panel from its beginning, we hope that those who represent opposite
opinions would reflect on the damage that frequent and multiple lawsuits do to an
economy, the community and what that community wants (not just an agenda), and the
cost to the taxpayers whose taxes fund the County or municipality to defend itself. Might
be one reason we have more taxes – to fight lawsuits which could be avoided with BAS
practices.
Thank you. Sincerely,
Alene Lindstrand, Realtor*
Ken Garceau, Realtor*
Government Affairs Committee Representatives of the Spokane Association of Realtors
N. 1924 Ash
Spokane, WA 99205
*This letter is from two Realtors, members of the Water Advisory Panel, and does not
imply this is the opinion of the staff of SAR or the consensus opinion of GAC.

